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Kelly Laycock

Oceans, Wetlands and Streams Protection Branch
Region 4

U.S. Environmental Protection Agency

61 Forsyth St. SW

Atlanta, GA 30303

Sent via email to 404.Assumption-FL(@epa.gov
October 23, 2020

Re: Request for Extension of the Public Comment Period for the State ot Florida’s
Section 404 Program Submission

On behalf of our 1.8 million members and supporters, including 105,000 in Florida,
Detenders of Wildlite (“Defenders”) is requesting that the U.S. Environmental Protection Agency
(“EPA”) restart the 45-day public comment period on the State of Florida’s application to assume
control of permitting the discharge of dredged and fill material into Waters of the United States
pursuant to section 404(g)-(h) of the Clean Water Act (“CWA?”). See Florida’s Request to Assume
Administration of a Clean Water Act Section 404 Program, 85 Fed. Reg. 57,853 (Sept. 16. 2020).
Although EPA purports to have received the State of Florida’s complete application on August 20,
2020 (“August 20™ Submission”), this application—which is the same application that has been
shared with the public—is incomplete. Florida intends to add permit review criteria to the August
20™ Submission that would address endangered and threatened species, and this criteria was to be
developed during Endangered Species Act (“ESA”) consultation between EPA and the U.S. Fish
and Wildlife Service (“Service”) on the state’s program. See 16 U.S.C. § 1536(2)(2) (ESA consultation
obligation). As ot September 23, 2020, the agencies had not completed consultation, and to this day,
the public has not been provided with the mformation resulting from consultation that would
establish the permit review criteria. As Defenders asserted during EPA’s October 21, 2020 hearing
on Florida’s request, without this information, the August 20™ Submission is incomplete, and the
public has been denied an opportunity to comment on Florida’s complete submission.

Because the public is entitled to at least 45 days to comment on a state’s complete program
submission, 40 C.F.R. § 233.15(¢), EPA must make information resulting from ESA consultation on
Florida’s Section 404 Program publicly available—namely, the resulting Biological Opinion and
Incidental Take Statement—and open a new 45-day window for members of the public to submit
comments on Florida’s completed submission. Moreover, even if EPA incorrectly continues to
maintain that August 20™ Submission was complete, it must nevertheless provide members of the
public with the Biological Opinion and Incidental Take Statement and extend the public comment
period. Otherwise, the agency will have denied the public of its right to meaningfully evaluate and
comment on critical aspects of Florida’s proposal that impact imperiled species.

ED_005978_00025541-00001 FL CWA 404 Assumption FOIA_Interim Release 17



I. The ESA Consultation Process

As EPA has recently acknowledged, the agency is required to comply with the ESA by
consulting on the impacts that approving a state’s application to assume control of section 404
permitting (“State Program Submission”) would have on ESA-listed species, along with their critical
habitats. Memorandum from David P. Ross, Assistant Administrator, U.S. Envtl. Prot. Agency on
Endangered Species Act Section 7(a)(2) Consultation for State and Tribal Clean Water Act Section
404 Program Approvals (Aug. 27, 2020) [hereinatter “EPA Memorandun?’}. Pursuant to the ESA, the
Service or the National Marine Fisheries Service (“NMFES”), depending on jurisdiction, must
determine whether a species should receive protection under the ESA by adding it to the threatened
or the endangered species lists. 16 U.S.C. § 1533(2)(1). Moreover, when a species is listed, the
Service or NMFES must, “to the maximum extent prudent and determinable,” “designate any habitat
of such species which is then considered to be critical habitat.” Id. § 1533(2)(3)(A), (2)(3)(A) ().

Section 7 of the ESA imposes on each federal agency (the “action agency”) procedural and
substantive obligations to promote the conservation of species through consultation. Id. § 1536(a).
Whenever an action agency plans to authorize, fund, or carry out an action, it must, “in consultation
with [the Service or NMFES],” insure that the action “is not likely to jeopardize the continued
existence of any endangered species or threatened species or result in the destruction or adverse
modification of [critical] habitat.” Id. § 1536(a)(2). It an agency action “may attect” a listed species,
the agency must complete a written determination on whether the action may adversely atfect listed
species or critical habitat in the tform of a “Biological Assessment” or a Biological Evaluation”
(depending on the nature of the action). 50 C.F.R. § 402.14.

It the action may adversely aftect listed species or critical habitat, the action agency must
request formal consultation with erther the Service or NMFES (“the consulting agency”). Id. When
tormal consultation concludes, the consulting agency must provide the action agency with its
biological opinion (“BiOp”) of whether the effects of the action will likely result in jeopardy. Id §
402.14(h). If the Service makes a no-jeopardy finding, it provides an incidental take statement
(“TTS”) specitying the amount or extent of permitted incidental take, reasonable and prudent
measures (“RPM”) necessary to minimize the impacts of take, and terms and conditions to
implement the RPMs. 16 U.S.C. § 1536(b)(4)(C); 50 C.F.R. § 402.14(1). Throughout the consultation,
the agencies must rely on the best available scientitic and commeraal data. 16 U.S.C. § 1536(2)(2); 50
C.F.R. § 402.14(d).

Although ESA section 7 consultation generally only applies to federa/ agency actions, states
must nevertheless comply with a separate no-jeopardy mandate when issuing section 404 permits.
According to the no-jeopardy mandate in the CWA regulations governing section 404 permit
approval (“404(b)(1) Guidelines”), a project cannot be authorized it it “[jleopardizes the continued
existence of [listed species], or results in likelihood of the destruction or adverse moditfication of”
critical habitat. 40 C.F.R. § 230.10(b)(3). State 404 Programs must impose requirements that are at
least as stringent as the requirements incorporated into the 404(b)(1) Guidelines. 40 C.F.R. §
233.1(d). Thus, states that assume section 404 permitting responsibilities must ensure that all
authorizations meet the no-jeopardy mandate in the 404(b)(1) Guidelines, whose language mirrors
the no-jeopardy mandate in section 7 of the ESA.
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I1. Florida’s Program Submission Was Incomplete Without the BiOp and ITS

It a state intends to rely on a programmatic BiOp and ITS to ensure that its Section 404
Program complies with the 404(b)(1) Guidelines’ no-jeopardy mandate, their Program Submissions
are incomplete until the BiOp and ITS are incorporated into the Program Submission. According to
EPA, an outcome of consultation on State Program Submissions could be tor the consulting agency
to provide a programmatic BiOp, along with a statewide, programmatic I'TS. EPA Memorandum at
7. According to EPA:

The biological opinion and incidental take statement could establish additional
procedural requirements and permitting conditions or measures that help ensure the
state or tribal permitting program and individual permits issued pursuant to that
program, as well as EPA’s approval of that program, do not result in jeopardy to any
listed species.

Id. Thus, according to EPA, permitting conditions or measures delineated in the BiOp and the I'TS
could be incorporated into a state’s program to ensure that the state does not authorize individual
dredge and fill permits that could result in jeopardy.’

It is our understanding that, at the State of Florida’s request, the Service intends to issue a
programmatic BiOp and statewide I'TS that would provide measures that the State of Florida must
use to ensure that its section 404 permit authorizations comply with the no-jeopardy mandate in the
404(b)(1) Guidelines. According to the Florida Department of Environmental Protection (“FDEP”),
“[bjecause of the terms and conditions anticipated in the Program assumption BiOp and its [ITS],
the State 404 program would not issue a permit that would jeopardize the continued existence of a
species or adversely modity designated critical habitats.” Florida Dep’t of Envtl Prot., ES.A Biological
Assessment for Clean Water Act Section 404 Assumption by the State of Florida v (Dratt) (June 18, 2020)
(“Draft FDEP B4y (Attached).

It a state chooses to rely on a programmatic BiOp or statewide ITS to meet its no-jeopardy
mandate when issuing 404 permits, these documents must be incorporated into its Program
Submission before it can be considered complete. A submission can only be considered complete if
it includes a program description, 40 C.F.R. § 233.10(b), which must incorporate the state’s “permit
review criteria,” zd. § 233.11(a). In light of EPA’s assertion that a programmatic BiOp and ITS
“could establish additional procedural requirements and permitting conditions or measures” for state
authorizations to meet the no-jeopardy mandate, EPA Memorandum at 2, these documents contain
“permit review criteria” and must be incorporated into Florida’s Program Submussion.

Although EPA has asserted that it recetved Florida’s completed Program Submission on
August 20, 2020, this program submission was incomplete because it did not include the BiOp or
ITS. In fact, as of September 23, 2020 the BiOp and ITS were still untinished, and it is unclear

! Note that we continue to hold significant concerns about the legality and efficacy of this approach, which, according to
EPA, would exempt individual permittees from having to obtain Incidental Take Permits (“ITP”) pursuant to section 10
of the ESA. See 16 U.S.C. § 1539; EPA Memorandum at 7. ITPs are crafted on a project-by-project basis whereas a
statewide I'TS, even though it may contain additional project-specific conditions, would be crafted without any specific
projects in mind and may be applied to all species and critical habitat, no matter how numerous and diverse within a
single state.
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whether they have been completed since that time. Email from Kelly Laycock, Wetlands Regulatory
Section, EPA, to Lindsay Dubin, Staff Attorney, Defenders of Wildlite (Sept. 23, 2020 13:30 EST).
Thus, because it lacked the BiOp and ITS, the August 20” Submission failed to include (1) all permit
review criteria, (2) a complete program description, and (3) a demonstration that Florida can comply
with the no-jeopardy mandate when issuing 404 permits.

III. EPA Must Provide the Public with An Opportunity to Comment on the
Complete Program Submission, Including the BiOp and I'TS

EPA must provide the public with at least 45 days to comment on Florida’s complete Program
Submussion, which the public currently does not have access to. According to CWA regulations,
“lajtter determining that a State program submission is complete” EPA must “[pjrovide for a
comment period of not less than 45 days during which interested members of the public may
express their views on the State program.” 40 C.F.R. § 233.15(e), (e)(1). Although the public
comment period commenced on September 16, 2020, 85 Fed. Reg. 57,853, the program submission
was not complete because it did not include the BiOp and ITS, and it is unclear whether that
information has been completed since that time. Moreover, when Detenders requested access to
EPA’s Biological Evaluation for Florida’s Section 404 Program, which was created as a part of the
ESA consultation process, EPA stated that in order for us to receive this information we would
need to submit a Freedom of Information Act request. Email from Kelly Laycock, Wetlands
Regulatory Section, EPA, to Lindsay Dubin, Staft Attorney, Detenders of Wildlife (Sept. 24, 2020
09:36 EST). In order for the public to review Florida’s complete Program Submission, EPA must
provide the public with the BiOp, the I'TS, and any other missing documents regarding permit
review criteria that will be incorporated into Flonida’s Section 404 Program. Once EPA makes this
information available to the public, it must provide the public with at least 45 days to evaluate and
comment on this complete program submission.

Even if EPA incorrectly maintains that the August 20" Submission was complete, the agency
must nevertheless (1) make the BiOp and I'TS publicly available and (2) sufticiently extend the public
comment period to ensure that the agency provides members of the public with an opportunity to
meaningtully evaluate and comment on Florida’s application using this information. Without these
documents, the public is currently in the dark about significant aspects of the program’s permitting
criteria and whether permitted projects can meet the no-jeopardy mandate in the 404(b)(1)
Guidelines. In light of the tact that EPA is required to “tak[e] into consideration all comments
received,” 40 C.F.R. § 233.15(g), the agency is putting the public, imperiled wildlife, and Florida’s
404 Program at a disadvantage by precluding input trom members of the public who may have
insight into how the program can impact listed species. Comments from sources outside of the
agency can shed a light on information, policy considerations, weaknesses, and potential alternatives
by which to achieve the same goals. In fact, EPA provides members of the public with dratt BiOps
tor pesticide registrations in part because it 1s an “opportunity for stakeholders to provide valuable
input on RPAs, RPMs, and terms and conditions.” Ottice of Chemical Safety and Pollution
Prevention, Oftice ot Pesticide Programs, EPA, Enbancing Stakeholder Input in the Pesticide Registration
Review and ESA Consultation Processes and Development of Economically and Technologically Feasible Reasonable
and Prudent Alternatives 10 (Mar. 19, 2013).

It Florida assumes control of the Section 404 Program, it is crucial that the state does not
turther imperil the species that the CWA and ESA require it to protect. Florida currently has the

~

tourth-most tederally listed species in the United States. U.S. Fish & Wildlite Serv. Listed Species
4
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Believed to or Known to Ocenr in Each State, available at htzps:/ [ ecos.fws.gov/ ecp | report/ species-listings-by-state-
totalséstatusCategory=Listed (last visited Oct. 13, 2020). Over the past six years 84 species have been
the subject of ESA consultations for section 404 permitting in areas over which Florida now seeks
to assume control. FDEP Draft BA at 211. The state furthermore anticipates that around 10 percent
of the section 404 permits that it will authorize will require incidental take coverage. EPA
Memorandum at 3. Based on the number of times these species were subject to ESA consultations
on 404 permitting actions in Florida in the past, some listed species that may be particulady
vulnerable if Florida’s program cannot meet the 404(b)(1) Guidelines’” no-jeopardy mandate are the
Florida panther, the West Indiana manatee, the Florida bonneted Bat, the wood stork, the Eastern
indigo snake, the Everglade snail kite, the red-cockaded woodpecker, and the Smalltooth sawtish.
FDEP BA at 214-219. Allowing for public inspection and comments on the BiOp and I'TS will help
ensure these imperiled species are appropriately protected under Florida’s Section 404 Program.

We theretore request that EPA share the complete Florida Program Submission with the
public, which must include the BiOp and ITS, and provide the public with at least 45 days to
comment on this completed submussion.

Lindsay Dubin

Statf Attorney
Defenders of Wildlife
1130 17" St. NW
Washington, D.C. 20036
Tel: (202) 772-3234
ldubin(@detenders.otg
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Executive Summary

In accordance with the Endangered Species Act of 1973 (ESA) and its implementing regulations, the purpose
| of this Biological Assessment (BA) is fo evaluate the potaniial effects of the United States Environmental
Protection Agency’s (EPA) potential approval of the State of Florida’s assumption and administration of
Section 404 of the Clean Water Act (CWA) on ESA-listed species, proposed species, designated critical
habitat and proposed critical habitat (50 Code of Federal Regulations [CFR] § 402 12) The BA will alse

species or habltat and-witl-delermine whether formal-consuliation-or-a-conferance-is-necassary
federal agsncy charged with approving or denving the stale’s reques!, pursuant 1o the CWA Impk *nonhnq
regulations (40 OFR § 233 sf seq). The Florida Department of Environmental Protection (FDEP) is the state
agency requesting admmlstratlon of the CWA Sectlon 404 Program (aAssumptlon) aml FF’A{ -the-fedaral

regrulartir:;n«sr{4@~Q¢R~§Q3&éi$@«7{»;

Cr Jdulby 17,2018, the FRDEPR sent a reguest to EPA that sought designation, pursuant o 50 OFR 840208 10
serve as a non-federal representative o prepare the sublect BA for possible E3A section 7 consultation.

Ab-the-request-of the FLER {The EPA designated FDEP as the non-federal representative to prepare this BA
ina letter dated Decernber 12, 2618, consistent with 50 CFR § 402.08. In 2 letier dated Decamber 13. 2019
10 the U, S Defmrfman* of Commaeree and tiw De*;)arfm‘mt of the inferior tFhe EPA he;esfstated that it wil|

[USFWS] and the National Oceanic and Atmospheric Administration [NOAA] National Marine Fisheries
Service [NMFS]) under g8ection 7 of the ESA in their letter dated December 15, 2019 to FDEP.

FOEPR requested input on a dralt species list for Flonda’s BA from the USFWS and the NMFS on November
22, 2019, On April 15, 2020 NMFES responded to FDEP with the conclusion that ESA-listed spagies under
MMES lurisdiction do not oesur in waters that are assumable by the state {see Appendix A). Based on their
reviaw, they stated that while thers is shared jurisdiction for the Gulf Slurgeon between NMFS and USFWS,
the LISTWS Is responsible for consultations regarding sturgeon and critical habital In riverine habitat units,
NMFE further states thal the riverine crifical habitet units and river areas where Gull Sturgeon are kKnown to

oocur are all listed by the USACE as refained waters, Based on NMFS determination, this BA makes a 'no
effert” determination Tor NMFS jurisdictional species.

If approved-by-ERA, the-the Siale’s assumption of the dredas and 1l permitiing program undaer Section 404 of
the WA for waters assumable by the Stats would be implemented by processes and procedures described
in state regulations (Chapters 62-330, and 62-331, Florida Administrative Code [F.A.C ]}, Memorandums of
Agreement with EPA and the United States Army Corps of Engineers (USACE), and a Memorandum of
Understanding with the Florida Fish and Wildlife Conservation Commission (FWC) and the USFWS. Should
EPA request formal consultation with USFWS; zi the time of EPA’s review of whether to approve assumption
af the State 404 program, USFW Sand USFWE issue a biclogical opiniondn response; the fulwre
programmatic-biclogical opinion{State 404-BiGe) may issue a programmatic biclogical opinion (Program

the U"’-’-‘-\J\l“ cifstermine: that the Action is not likely to Eeoparc&ize ihe cc«ntinuec& existance of ESA-listed

BiGp mdv ai*:o mdude, an mude‘n*‘al tdk:. 5t ca*arnerxt {ET S wath te,cawnagte, anxd pr Udi"‘ﬂ MSASLTSS and ferms

{3ra®t oo Dratt

ESA Biological Assessment for Clean Water Act Section 404 Assumption by the State of Florida | Page i
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that-the proposed-aston-ls-neb-ikely-lo-jsepardize the continued-existance of E84-lisled speciss-and-s-not
ikaly-todestroy-or-adversaly modify designated oritical habdta

Florida’s request to assume the administration of the CWA Section 404 Fragram-pariol _only includes
those Waters of the United States (WOTUS) not retained by the USACE;; referred to as Aassumed waters or
State-assumed waters. Retained walers means those walers which are presently used, or-are suscaeptible io
use-in-their nalural condition-or by reasonabla-mprovement as-a means-to-ranspor-interstals or fureign
sommerse shorsward-lo-theirerdinanc-high-water mark-insluding all-waters-which-are-subjsch-lo-the-ebb-and
flow of the fide shoreward o thelr mean high-watsr mark ncluding adiscent wetlands {33 United States Code
S0 1344iah)- The USACE will retain permitiing responsibility for permitting for the discharge of dredged or
fill material in those waters defined as "Reiained Waters”, This definiticn can be found in the State 404
Handbook in Chapter 2.0 and the process o delermine whether a project is located in retained, or assumed
waters, is desoribad in Chapter 4.1 of the Handbook, In addition, Appendix A of the Handbook includes
ideniflad-in-the Retained Waters List maintained by the USACEAppandbcA-of the State 404 Handbool),; as
welh-as-al-waters-subjest-to-the-abb-and flow ol the fide shoreward-lo-thelr mean-highwalermark-that-are-not
spasifivalipdistadinthe- Relalned- Waters-Lish-insluding wellands-adiecant-therato-Jandwarddo-the
administrative-boundary. The administrative boundary demarcating the adjacent wetlands over which
jurisdiction is retained by the USACE is a 300-foot guide line established from the ordinary high water mark or
mean high tide line of the retained water. In the case of a profect that Involves discharges of dredged or fill

in aceordance with section 7 reguiations, this BA only evaluates sffects 1o ESA-listed species and those e [ Formatted: Paragraph

aspeciss proposed to be listed and thelr eritical habitat or proposed critical habital, For the sake of dlarity in
yndersianding the State's implementation of the State 404 program and the ERP program, the Stale 404

ram would address gl cies that are not listed under the ESA but are protected under other faderal or
tate laws, Examples of these types of faws include the Bald and Golden Eagle Proteclion Act (18 UST & 668

n-a-drafl species st for Flodda’s- Assumption from the WSFWS and the MMES on November 22, 2018,
48,2020, NMES responded 1o FREP with the conclusion that ESA-listed species under NIMES!
jurisdiction do notooour-inwaters that e assuimable by the stale {see Appendbec Ak Based onthelr revies
they-stated-that where-there-is-shared-jurisdiston for-the- Bull Slurgson-babween NMES and LISEWSE, the
UERWE is rasponsible for-all consuliations regarding sturgesand orifical habitat-n rvavine habitat uniis.
Basad-onthelr-detormination;-this Bowill recommend ERA meke-a-“no-effect detemination for NMES
adsdictional species-and-therefora-no-coordinaticnwith- MMES will be-necessancforthe-assumption-or
implameniation of the Siate 404 Program.

»»»»»»» s with renges within Florida are
discussed in this BA, 1o provide a thorough review of Florida’s imperiled specles, and because the species

t ¢ listed as threatened or endanqered can easily change from vear to vear, This BA evaluales the

effects of the potential approval by ERA for the State of Florida assuming Section 404 of the CWA on listad
species in present fime, and sstimates effecis into the fulure, All species that are currently listed, proposed to
ke Heted or might be listed in the future are discussed, with evaluations of effects on respective gullds. This
review helps evaluate the effects of the State 404 program on any species that are cumently listed or may

ESA Biological Assessment for Clean Water Act Section 404 Assumption by the State of Florida | Page ii

ED_005978_00025541-00008 FL CWA 404 Assumption FOIA_Interim Release 17



This BA analvies a total of 23 nimal species in the State of Flovide that ave federally or state-
listed as endanaered (95) or threatened (44), orls proposed to be listed as threatened (23, is a candidate for
listing (1), petitionad for listing (43 o has been under raview for possibls lsting (883, Species that must be
addrassad pursuant fo Section 404 of the CWA and Chapter 82-331, F AL, for the Slate 404 program, are
federally listed speacies or spacies proposed o be lisied under the EBA (g toiz] of 141 species). If these listed
mpeum have deaiqna ted critical habitats, or sritival habitals prom ad to be listed, the adverse eff e,ct:; cam:E

wof under Chapter 62- 33’ F.A.C. of are
candidate spacies ha\:e been petstioned af have been undef review for Histing {see Table 3-1 for the list of
species discussed in this BA) This BA Includes wranalysis-of the potential effects of the Florda's-Assumplion
andimplementation-of the Siate 404 Program-on-a-total ol 288 endangsred threatensd, proposed sandidate,
and-under-revisw plant-and-animal species.

NN wm; (ioitis “’nplemented }N>

effects of Thl.: Ac:twn may be an

vzad. The BA describes the effects of the Action, which |ncludes a broad
array of activities that are likely to be authorized in the future and a general description of the ESA-listed
species and their habitat ranges and critical habitats that are likely to be affected by such activities. These
descriptions include baseline discussions, historical perspectives of previous permitting by the USACE, an
estimate of the physical, chemical, or biotic stressors to species that are likely to be produced, and a
description of the processes and mechanisms to avoid and minimize the adverse effects of these activities on
ESA-listed species and designated critical habitats.

In implementing the State 404 QProgram FDEP will send copies of all permit applications and its preliminary

information that USFWS may provides as technical —ram:ta ssistance and W|II |nc|ude aliny species protection
measures that the USFWS may recommend as permit conditions_or deny the reguest for @ permit. This
exchange of information between USFWS and FDEP falls within the broad scope of “technical assistance” as
described in the ESA’s implementing regulations and the USFWS’ Interagency Consultation Handbook.

The FWC

ipwill partner with FDEP to assist with the coordination of federally listed

species reviews WIth the USFWS expanding FWC's current review of impacts to federally listed and state-
listed species during the Environmental Resource Permitting {ERF) process (Chapter 62-330, F.A.C.). Tha
spacies coordination process that involves the applicant, FRER, FPWQ and USFWS encourages participation
and-cooperation-by the applicantwith-thegoal of aveolding and minimizing adverse-effacts to listed species
émdtheipde%}nat@dﬂttimirrhahtta?srrrThe interactions between agenmes and the appllcant will |nform

{3ra®t oo Dratt

ESA Biological Assessment for Clean Water Act Section 404 Assumption by the State of Florida | Page iii
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in order to be eligible for authorization of their proposed activities, all while-and maintaining compliance with
the ESA.

measures a5 permit conditions.

The State 404 program rule includes stipulations {Rules 83-331.053(3¥a), 62-332 201{3)K), and 82-331~
248K FA G that prohibit issuance of a parmil that will likely jeopardize the continued exdstence of
endangered or threatened spacies, or result in the likely destruction or adverse modification of habitat

protection measures as permit conditions, or failure to accept USFWS determinations for jeopardy or

destruction/adverse modification of critical habitat, would vaid-the-lnsidental taka-axemplions-providad-by-the
mean no toke is exempted under the Stete 404 BiGpProgram assumption BiQp and therefore and make any
incidental take

Ddanten

or-threatenad species; or-results-in-the-ikelihood-of the desiustion-or-adverse-modification of habitat

dasignated as-oritical for these species (Flules 82-33 1083 {3) a1 823312013k and 82-331. 2488k

&-4--Furthermore, if the permittee fails to implement the required species protection permit conditions,

asaumption BiQp and they may be liable for incidental take under s2ection 9 of the ESA if such take should

occur. FRER will monitor adverse sffect determinations on listed speciss-and orltical habiat by incorporating

s oy & et de e sadaadnm o s fiaeibaye don g el o : I SALE

assist-in faciltating compllance with-parmit conditions.

Ssstidedin- d0-CER 8233 500 dn-thawvsnta-siatetbat-has-assutmed-CANA - Seotivrr-did rasoonsibililies
g : ey * g g ' R ¥ g

naitther satisfles EPAs objsctions orrequirement for a permit condition nor denies the permit, the USAQE
shallprocess-the parmit-application. It is the intent of the FDEP to resolve all objections prior o
by-the-EPA’s review, during the public noticing process. During thelr review, require-EPA may recommend
JGFWE ot NMES-ERA-as
much-as-poasible. If there are difficulties in fulfilling this intent, FDEP will natif ssible-afier
receiving-conmenis-on-such-Siate-404 permit-applications-and-coordinate these issues as described in the
Memorandum of Agreement between EPA and FDEP. As stated in 40 CFR & 233.50(]), In the event a state
that has assumed OWA Seclion 404 responsibiliies netther satisfies EPA’s obiections of regulrements for a
permit condition, nor dentes the permil, the EPA will fransfer the perimit to the USACE and the USACE shall
process the permit application. While not anticipated, i a future change in-the State 404 Program proce

sodd or if new infarmaticr - boconies-availabde ’inx'rhi(ﬁnr\; biad gty BrGIe ton fne o
SRR ORISR OB EOMEE i - L HHRGHRG - RIS HOP-HRE

s

prof g R
ol compliancal the ERA may exercise s oversight authority of State 404 permit andior- the entire State 404
Rrogram-taek-pursuaniis-40.08R §233.50.233.53.

5

During the analysis of existing Flosida permitting data provided by the USACE for the fiscal years 2014
through 20188, approximately 3.57% {248-out-ofZ 048 revdews)-of past USACE Section 404 permit
application reviews were formal consubiations, Projects that required formal consuliation wers thoss likely 1o

ESA Biological Assessment for Clean Water Act Section 404 Assumption by the State of Florida | Page iv
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suisting consuliation-keys orprogrammatic-biclogival-epinions, whish-san-help guide -fulire revisws-and
impact-assessmenis by FRER, FWC and LISFWS. 1t is reasonable to anticipate that the past number of
applications submitted for that five year periode 2044-2048-shwyear-parisd-provides a-arnreassnable

year period. Further analyais of this data shows that a8 small proportion of the total number of ESA-lsted
species accounted for the majority of consultations, Many of the species subjsct o frequent ESA consultation
have programmatic consultation kevs of programmatic biclogical opinions, which can help guide or inform
future reviews and Impact assessmenis by FRER, FWE and USFWS, See Chanter 421 reqarding the

shapefile.

Az noted-above,-hidistorical CWA Section 404 permitting by the USACE resulted in issuance of permits for
one or more projects that adversely affected one or more listed species and their critical habitats. The USACE
Section 404 process, in accordance with g8ection 7 of the ESA, employed various conservation measures to
avoid and minimize adverse effects, . {iis our-determination that the proposed-Action with-its struchire and
processes wilresult in procedurab and substantive protections that are equalto. orgresier than, the

SUA RS ONIATR O

SR e

Frogram:-the -Stale 404 Programypay-result-in-the jssuance of one or-more projecis-that may-adversely-affest
ane-or-mors ESAlisted spacies-and designated oritical habitats, Because of the terms and conditions

designated critical habitats. Similar to the USACE Section 404 program, howsver, the State 404 program may
result in the issuance of one of more permits with projects thal "may adversely affect” an ESA-listed spedies
and/or designated critical habitat,

This BA is provided 1o assist in the review of potential effects 1o ESA-sted sndangered and threatened
spacies anticipated with the State of Florida's reguest for the assumplion of Section 404 of the CWAL

ERER provides-this-BAlo-ERAto-assist-in-thelrraview a-of Flodda's-requestfor-the-Assumptionof

sacommends BRA nidate formal

Bection 404 of the CWh and based on-the BA's conclusions

consultaion with LS EWS.
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Glossary

| Act-or- CWA means the Clean Water Act (also known as the Federal Water Pollution Control Act or FWPCA)
Pub. L. 92— 500 as amended by Pub. L. 95-217, 33 USC 1251, et seq. (Rule 62-331.030, F.A.C., State 404

Action means all activities or programs of any kind authorized, funded, or carried out, in whole or in part, by
federal agencies in the United States or upon high seas (50 CFR § 402 023, For the purposes of this
document, the Action would be the EPA’s approval of the State of Florida’s request for the afssumption of the
administration and permitting of Section 404 of the CWA. {n-the-context-oiiiture-Slate-404-parmitl-applcation
raviews-an-action-would be the issuance of 2 Btate 404 permit to- suthorize proposed activities.

Action Area means all areas to be affected directly or |nd|rect|y by the Federal Actlon and not merely the
immediate area involved in the Action (50 CFR § 402.02). Fard avh ;
wonld-be-thoase-arens-that fall within tha-aseLrmet-walers urisdiction s the Bk tm 404 Brogeare—in e moatoKt
sifuture-Slate-404-pormit-applisetisnradevs-the Action-Araawaild-inshde- :;tii arsaswithin-the- jurisdiction-of
the State 404 Program expected-fo be afecied dirsctly orindirectiy by proposed project activiles and not
marely the immediate area invobved in the acthdily.

| Activity for the purposes of the State 404 Fprogram only, means “discharge of dredged material” and/or
“discharge of fill material” as those terms are defined in 40 CFR § 232.2 (Rule 62-331.030, F.A.C.).

Administratively complete means an application that contains all the items required under the public
noticing requirements of Rule 62-331.060, F.AC.

Affect/effect as a verb, to “affect” means is to bring about a change. The “effect” (usually a noun) is the result
of a change. “Affect” appears in gSection 7 of the ESA (16 USC §_153) and “Effect” appears throughout ESA
section 7 regulations (50 CFR § 402 et seq) and guidance documents (ESA sSection 7 Consultation
Handbook).

Assumed waters (or State-assumed waters) are not definad by the OWA however i describes waters that
a-state-cannel-assums-and-for-whish-jurisdiction remains with-the LISALE-{Relained Walsers)-State-assumed
waters éhe%are all waters of the United States that are not retained waters (as identified in Chapter 62-331,

Avoidance means mitigating a resource impact by selecting the least-damaging project type, spatial location
and extent compatible with achieving the purpose of the project. Avoidance is achieved through an analysis
of appropriate and practicable alternatives and a consideration of impact footprint.

Assumption means a state has reguested and the EPA appliedtothe ERS and beanhas approved a to
aéwmw#&state dredge and fill permlttlng program; to be Jdmlm o red in liew of satherthan-the-federadd

s’@t@w@th approvad- As&s}mg;’@@n is-responsible-foralldradge- am;i mz m"““*m“ within the state thats Wp“ t
WOTUS within their jursdiction.

Best available data to assure the quality of the science used to establish official positions, decisions, and

| actions taken by the State of Florida during the review of State 404 pRrogram permit applications, the quality
of the biological, ecological, technical, and other relevant information that is used will only be that which is
reliable, credible and represents the best data available. In the context of the ESA, the USFWS and NMFS
has a policy statement that further describes best available data (see Notice of Interagency Cooperative

Biological opinion means a document which includes 1) the opinion of the Fish and Wildlife Service or the
National Marine Fisheries Service as to whether or not a federal action is likely to jeopardize the continued

{3ra®t oo Dratt
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existence of listed species, or result in the destruction or adverse modification of designated critical habitat; 2)
a summary of information on which the opinion is based; and 3) a detailed discussion of the effects of the
action on listed species or designated critical habitat (50 CFR § 402.02, 50 CFR § 402.14(h)).

Candidate species means a plant and animal taxa considered for possible addition to the List of Endangered
and Threatened Species. These are taxa for which USFWS as on file sufficient information on biological
vulnerability and threat(s) to support issuance of a proposal to list, but issuance of a proposed rule is currently
precluded by higher priority listing actions (ESA s&ection 7 Consultation Handbook).

Conservation means to use all methods and procedures which are necessary to bring any endangered
species or threatened species to the point at which protective measures are no longer necessary. Such
methods and procedures include, but are not limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat acquisition and maintenance, propagation,
live trapping, and transplantation, and, in the extraordinary case where population pressures within a given
ecosystem cannot be otherwise relieved, may include regulated taking.

1G04 - Frnes

inslusting the . T thid

g;;ﬂiﬁ;i!fa%i‘&ﬂ@ %ﬁmwﬁ'n Lot FEos et FofLtie e G2 fons, i bt ey i ones ot Tins peads iy Fened ey ok ag iy dibL et
5 & % 7 & ¥

ara-reasonabiocedain-to-oocunith-dhe acion-ama-obthe-action-sublesi-ta-coosdination - Sorthe Hurpores.of
¥ B = thde B H T

fhnies doneer dig et ddabes odmdlipn tEen vates Jgasn e Jomton B S me omb]
bRy e
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O which are found those physical or biological features essential to the conservation of the species and
which may require special management considerations or protection; ang 2} specific areas oulside the
geographical arsa occupled by the specias af the times it s listed in accordancs with the provisions of Section
1533, upon a determination by the Secretary of the Interior or the Secretary of Commerse that such areas are
essential for the conservation of the species (ESA 16 U.S.C, Seda-sh-38 § 1532(8)).

Destruction or adverse modification of critical habitat means a direct or indirect alteration that
appreciably diminishes the value of critical habitat as a whole for the conservation of a listed species (50 CFR
§402.02).

Eoologisal-value -means-the-value-of functons-padormed-by-uplandswellands-and-othersufase walars- o
tha-abundance, dbvasity-and-habitats. of fishwildifa,-and s lad species.- Thess functions-nchide, but-ae-nek
fimited o, providing cover-and refugs; bresding; nesting.denning. and nursery areas; corridors forwildlife
sod-chalin support-and naturabwater storage, natwral flow attenuationandwaber guality
improvaimentwiilch-enhances-fish-wikdlife-and-listed speociss utilizalion{§ 37340318 Fla- Stat:

Effects of the action are all consequences to listed species or critical habitat that are caused by the
propased-action, including the consequences of other activities that are caused by the propased-action. A
consequence is caused by the propassd-action if it would not occur but for the propeasd-action and it is
reasonably certain to occur. Effects of the action may occur later in time and may include consequences

| occurring outside the immediate area involved in the action (50 CFR § 402.02).

Endangered species means any species which is in danger of extinction throughout all or a significant
portion of its range other than a species of Class Insecta determined by the Secretary to constitute a pest
whose protection under the provisions of the ESA would present an overwhelming and overriding risk to man
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or threatened by the USFWS oy tha NMFS, orand thoss anima

the FWC;; as-well as thosa | plant species identified as endangered or threatened by the USFWS
or by the Florida Department of Agriculture and Consumer Services when such plants are located in a
wetland or other surface water (Rule 62-330.021, F.A.C.).

Environmental baseline refers to the condition of the listed species or its designated critical habitat in the
Action Area, without the consequences to the listed species or designated critical habitat caused by the

| wroposed-Action. The environmental baseline includes the past and present impacts of all federal, state, or
private actions and other human activities in the action area, the anticipated impacts of all proposed federal

| projects in the action area that have already undergone formal or early ESA s8ection 7 consultation, and the
impact of State or private actions which are contemporaneous with the consultation in process. The
consequences to listed species or designated critical habitat from ongoing agency activities or existing
agency facilities that are not within the agency’s discretion to modify are part of the environmental baseline
(50 CFR § 402.02).

Fish or wildlife means any member of the animal kingdom, including without limitation any mammal, fish,
bird (including any migratory, nonmigratory, or endangered bird for which protection is also afforded by treaty
or other international agreement), amphibian, reptile, mollusk, crustacean, arthropod or other invertebrats,
and includes any part, product, egg, or offspring thereof, or the dead body or parts thereof. (ESA 16 U.S.
C.ode-ch-38 § 1532).

Inpact-er-Adverse-impastmeans-adverse-alfact-par-Ghapler83-334-FAGH-(Rule 83-334:.036-FAG
Btate 404 Handbook-2.0{b117)

Incidental take refers to takings that result from, but are not the purpose of, carrying out an otherwise lawful
| activity conducted by a federal agency or applicant (50 CFR § 402.02).

Jeopardize the continued existence of means to engage in an action that reasonably would be expected,
directly or indirectly, to reduce appreciably the likelihood of both survival and recovery of a listed species in
| the wild by reducing the reproduction, numbers, or distribution of that species (50 CFR § 404.02).

Listed species any species of fish, wildlife or plant which has been determined to be endangered or
| threatened under s3ection 4 of the ESA or under Chapter 68A-27, F.A.C.

May affect the appropriate conclusion made by a federal action agency in the context of the ESA or by the

ESA-listed listed species or designated critical habitat.

May impact the appropriate conchision mada by the State in- the contaxt of Chapler 82
proposed-action-is reasonably certainto-affect-wwy & ally or state-listed listed spacies or
habiat—iHs sindl bulmay bemore-siringent than, “may-affect when used n contexd with-the ES
Chapler82.334,- 5.4 0-a0d-Chapler 82-330-E.4.0

Minimization means mitigating an aquatic resource impact by managing the severity of a project’s impact on
resources at the selected site. Minimization is achieved through the incorporation of appropriate and
practicable design and risk avoidance measures.

| No effect is the appropriate conclusion when the prepesed-action agency determines its propesed-action will
not affect a listed species or designated critical habitat per ESA.

MNo-impactis-the-approprdate-sonchsion-whenthe -ERER has-determined -n-coordinationwith-the

HEEWS that-its atatel ssch-aotorediinotafeot-a-dated S ot Pt i(;aar.a doritical-habitat BOL f"‘h«-:[;xfar
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Practicable means available and capable of being done after taking into consideration cost, existing

technology, and logistics considering overall project purposes (Rule 62-331.030, F.A.C)).

Programmatic consultation (under ESA implementing regulations 50 CFR § 402.02) is a consultation
addressing an agency’s multiple actions on a program, region, or other basis. Programmatic
consultations allow the USFWS to consult on the effects of programmatic actions such as:

{1) Multiple similar, frequently occurring, or routine actions expected to be implemented in
particular geographic areas; and

{2) A proposed program, plan, policy, or regulation providing a framework for future proposed
actions.

Project area or Project site means that a portion of the State-assumed waters where specific dredging or

filling activities are permitted and consist of a bottom surface area, any overlying volume of water, and any

mixing zones. In the case of wetlands on which surface water is not present, the project area consists of the
‘ wetland surface area (Rule 62-331.030, F.A.C.). in the vontext of the review of Slate 404 permit applications

for endangered and threatensd species, also includes those areas outside the immediale area of activity
which may affes

xs using these.a

Protection measures means those avoidance and minimization measures to address adverse impacts to

| listed species and critical habitat under the State 404 pFrogram. Protection measures; as-well-as-avaidance
and-minimization measures recommended by the USFWS, are incorporated as conditions to the State 404
permit. Examples of protection measures include, but are not limited to, project design changes and
operational restrictions for the protection of species (i.e., seasonal restrictions for construction work). (as used
in Chapter 62-331, F.A.C.).

Proposed species any species of fish, wildlife or plant that is proposed in the Federal Register to be listed
under section 4 of the Endangered Species Act (50 CFR § 402.02).

Reasonable potential to affect for the purposes of this document and for the State of Florida’s 404 program,
a project has a reasonable potential for affecting endangered or threatened species (40 CFR § 233.51(b)(2))
if it has been determined during the species coordination process that the project may affect ormay impact
federally listed species or their critical habitat.

Retained Waters means those waters which are presently used, or are susceptible to use in their natural
condition or by reasonable improvement as a means to transport interstate or foreign commerce shoreward to
their ordinary high water mark, including all waters which are subject to the ebb and flow of the tide shoreward
to their mean high water mark, including wetlands adjacent thereto. The USACE will retain responsibility for
permitting for the discharge of dredged or fill material in those waters identified in the Retained Waters List
(Appendix A of State 404 Handbook), as well as all waters subject to the ebb and flow of the tide shoreward
to their mean high water mark that are not specifically listed in the Retained Waters List, including wetlands
adjacent thereto landward to the administrative boundary. The administrative boundary demarcating the
adjacent wetlands over which jurisdiction is retained by the USACE is a 300-foot guide line established from
the ordinary high water mark or mean high tide line of the retained water. In the case of a project that involves
discharges of dredged or fill material both waterward and landward of the 300-foot guide line, the USACE will
retain jurisdiction to the landward boundary of the project for the purposes of that project only (Rule 62-
331.030, F.A.C)).

Section 7 consultation refers to sSection 7(a)(2) of the ESA that requires federal agencies to use their
authorities to further the conservation of listed species, including the requirement to consult with the USFWS
to ensure that they are not undertaking, funding, permitting or authorizing actions likely to jeopardize the

{raf ! ey 3T 0
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continued existence of listed species or destroy or adversely modify designated critical habitat.

| Section 404 a sSection of the federal CWA that establishes a program to regulate the discharge of dredged
and fill material into the WOTUS, including wetlands.

e luhv\ Ak &l ey e *xn»n- b e iadfiag l«uH» (WA Vi o
{ i

‘ Section40d4- ngmm o Eadtd 8 %4 Program-refers-io-the-allprogaam-rosponsibiliies-for L8040 - Seationd0d:

Services(s) describes the USFWS and/or the NMFS.

| Species coordination in-the context of this document-and for the State 404 Program, speciss coordinalionis
a process to address potential adverse impasis-{adwarse-effects} to threatened or endangered species,
ensuring compliance with Florida Chapter 62-331, F.A.C., and the ESA. This process includes coordination
between the FDEP, FWC, and the USFWS during the review of submitted State 404 permit applications.
Recommendations for avoiding and minimizing the effects of a project to federally listed species and their
critical habitat is provided by technical assistance from the USFWS.

Species coordination lead ur State species lead in-the condext of this document-and Jor the State 4@4
Frogramy-is the designated FREPR or FWE stal parson who soordinates with the USFWS and s :
contact for all E53A species Issues Tor a specific State 404 application. during species coordination for State

44-applications-FDEP and FWC staff will decide on a project by project basis which agency will act as the
Stale’s species soordinationlead on the project when coordinating with the USFWS. Factors that will be
considered in this decision include the complexity of the coordination and relative workloads.

approved by the EPA. Ht-also-represenis-the proposed siate-pennit

82 ’1‘1 Fo i 06t tane-is-a ‘)mpt- scdd-and-afier-As »nwupt-ir n-of-the-Section

434-Frogram-E-approved by BRA

bocbessued-under H'\c'\ o >;‘3°’c'\(‘

Stream means any river, creek, slough, or natural watercourse in which water usually flows in a defined bed
or channel. It is not essential that the flowing be uniform or uninterrupted. The fact that some part of the bed
or channel shall have been dredged or improved does not prevent the watercourse from being a stream (§
373.019(20), Fla. Stat.).

Sfressors
introductic

are any physical, chemical or b;‘oioqimi aitmatian 01’ resourcss {ie inueam de‘ueasn of

Surface water means water upon the surface of the earth, whether contained in bounds created naturally or
artificially or diffused. Water from natural springs shall be classified as surface water when it exits from the
spring onto the earth’s surface (§ 373.019(21), Fla. Stat.).

Take means to harass, harm, pursue hunt shoot wound, kill, trap, capture, or collect or attempt to engage in
likelihood of i |njury to listed spectgg to such an extent as to significantly dlsrupt normal behavior patterns which
include but are not limited to, breeding, feeding, or sheltering. Harm is further defined to include significant
habitat modification or degradation that results in death or injury to listed species by significantly impairing
behavioral patterns such as breeding, feeding, or sheltering (ESA implementing regulations 50 CFR § 17.3).

| Technical assistance mﬁ. s fwa coordination  process described in the ESA s“%ection 7 Consultation /[ Formatted: Font: Not Bold
and guidance on an |nd|v1dual prc-)-j-égt--gé;ts In the context of State 404 permit application reviews, the
USFWS assistg the Siate of Florida-FRER by providing revaws,-information, reviews, and
concurrenceirecommendations on preliminary may agffect determinations and protective measures o ensure

{3ra®t oo Dratt
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compliance with the ESA and Chapter 62-331, F.A.C.

Technically complete means a State 404 application where each application item is adequate to allow the
FDEP to determine if the proposed project complies with Chapter 62-331, F.A.C. If a project requires both an
ERP and a State 404 gProgram authorization, the State 404 pFrogram review shall not be considered
complete until the ERP review is complete. This is to satisfy the requirement for reasonable assurance that
State water quality standards and coastal zone consistency requirements will be met (Rule 62-331.030,
FAC).

Threatened species means any species which is likely to become an endangered species within the
foreseeable future throughout all or a significant portion of its range (ESA 16 U.S.C.§ 1532(20)).

Uplands means areas that are not wetlands or other surface waters, as delineated pursuant to Rules 62-340.100
through 62-340.550, F.A.C., as ratified by § 373.4211, Fla. Stat.

SeationllSACE 484 program o CWA 484 Programyefers to the administration and permilting
responsibilties by the USACE for aliSection 404 of the CWA, prior to any assumption by th
Flarida procram-

Waters of the State are as defined in § 403.031(13), Fla. Stat.

Waters of the United States (WOTUS) means those waters defined in the regulations under 46 CFF 23085}
PrAlbwaters which-ars-currenily usad, were- used-inthe past-ormay-be susceplible fo-us-in-inferstale or
forsigr-commerse-oluding sl waterswhich-are-subjsst-to-the e bb-and flow-of the +Al-interstaie
waters-including intersiate wetlands. 31 All otherwalers  such-as- intrastate lakes, dvars. streams {ncluding
intermitient-strsams-mudiials, sandiiats wellands sloughs prairie potheles - web-meadows, plava-lakes o
natural-ponds,-tha se-degradation.-or-desirustonalwhich-woauld orcould-alfect- Intersiate-or-forsign
commerseinsluding-any such watars:

arWhich-ars-orcould beused by intarstate-or forsign-travelers for recraational or other purposes; or
b-Fromashich fish-or shellish-sre-orcould be taken-and sold inintersiate orforaign commerca,or
o Which-are used orcould be used for industrial purposes by indusiriss in-interstate commercs.
di-All-npoundments-of waters-othenvise defined-aswalers of the-United- Stales-under this-definition:
s} Tributades of waters ientifisd in paragraphs {g{ 3 44} of this section 1404

- The teritordal searand

) Watlands s

(HA(E) ot o

nbdo-water-{atharthan waler-that e themsaives-wellends ) identifiad in-paragraphs

+section{didd

-

43 asie-reatment syslems,- inchiding waatment-ponds-or-lagoons-desighed-to-meet-the-reguiremants-of the
Aatinther-than-cosling ponds-as-definad-in40-0ERA23.44(m b which-alsa-meet the- criteriz-of this-definition)
ars-notwaters-of the United States. 5 Waters of the United Slales do notinclude priorconverted cropland.
MNotwithstanding fermination- s-as-prior converted on dbyany other federal
agensy-for- the purposas-of the Claan Water Act-the final authorty regarding Clean- Walsr-Act jurisdistion
rerains-with ERA (CWA 5332.3).

Wetland means those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a prevalence of vegstation
typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs and
similar areas (40 CFR § 232.2).

Works means all artificial structures, including, but not limited to, ditches, canals, conduits, channels,
culverts, pipes, and other construction that connects to, draws water from, drains water into, or is placed in or
across the waters in the State [§ 373.403(5), Fla. Stat.] and includes all types of dredging and filling to create,
remove, or locate structures in, on, or over wetlands or other surface waters (Rule 62-330.021, F.A.C.).

y } VY ersing ralt
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1. Purpose of Biological Assessment

The purpose 2 > d ¢ vy iipg
regilations,-the-purpese-of this Biological Assessment {(BA) is to evaluate the potential-effects of the
Environmental Protection Agency’s {the EPA) potential approval of the State of Florida’s reg

assumption and administration of Section 404 of the Clean Watsr Act {CWA), sn-ES&-liste
proposed-spasies;-designaled critical-habitatand-proposed-orlld 2

federal agency charged with approving or denying the siate’s request, pursuant to the OWA implementing
regulations (40 CFR § 233 ef seq). The Florida Department of Environmental Protection (FDEP) is the stafe
agensy requssting administration of Section 404 of the CWA {assumption).

Florida's request to assume the administration of Ssction 404 of the CWA of the CWA - Section 404 Program:
only includes those Waters of the United States (WOTUS) not retained by the USACE, referred to as
aAssumed waters or State-assumed waters. The USACE will retain_parmitiing responsibility Tor the
discharges of dredaed or fill material into those waters defined as "Retlained Waters”, The definition of
retained wabers can be found in the State 404 Handbook in Chapter 2.0 and the process to determine
whether a project s located In retained, o assumed waters, Is desoribed in Chapter 4.1 of the State 404
= by the

£

USACE.

ERER roquesiodinput-ona-draft species-ist for Floddals-Assumplion from-the LISEWS and the-MNMES-on
Movember 22, 2019 On-Aprl 15, 2020, NMES responded to FREP with- the conclusion that ESA-listed
speciss under NMES jurisdiction do not ooour inwaters- that are assumable by the stale (see - Appeandix-A)

2 thiirre : it stwhere-thera-ls-sha sodistion-for the-Gulft-Shirgeon-betwean
NBAFES-and UEFWS thae-b

rvedne-hakitatunits-Ba wit-thei determdnatio 5
datenmination-for bME stionalspacins-and-therefore-no-soordinationwith NMES will be-necsssany-for

the-assumpiion-arimplemeniation-of-the-Siate-404-Progran:

SEWS-s-rasponsible-for-all

t.4 Objectives of Proposed-Action

By obtaining Section 404 afssumption, the State of Florida wouldwdil-be-akile-to provide-be able 1o have an
active, major role in the implemantation of the CWA within its jurisdiction. This would allow the State fo mave
effectively address regional issues by permitling the public with-a more efficlent b State and Faderad
{assumead walers) discharges of dredged or fll material pemnitting prosedure-whersly-an-applicantwill obtain
baih-thethrough the -Florida Environmental Resource Permitling program (ERP) per Chapter 82-330, FAC,
ER. This-will preclude the

an-prainct-and-theumby sava the LSACE funn-assigning stafto-tevimy-a

projach-that-is-baing-shnullaneoushy-reviewsd by FRER,-The abllity fo review these two requiatory
reguirements by the same agency, at the same fime, is expactad {o provide greater consistency, certainty,

and timeliness to the regulated community.
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For Florida to assume administration of Section 404 of the CWAcbtain-Assumplion ofthe Section 404
permiting-auiherty- Fom-the WSAGE, pursuant io snderthe provisions of 40 CFR §233.10, the State &f
e following to the

EPA Region IV Administrator:

1. Letter from the Governor of Florida requesting program approval;
2. Complete program description as set forth in 40 CFR § 233.11;

3. Attorney General's statement, as set forth in 40 CFR § 233.12;
4

Memorandum of Agreement (MOA) with the EPA Regional Administrator, as set forth in Section 40
CFR §.233.13;

o

MOA with the Secretary of the Army, as set forth in 40 CFR § 233.14; and

8. Copies of all applicable state statutes and regulations, including those governing applicable state
administrative procedures.

The EPA has stated that It will volurdarnily engage in consulfatiorowith the United State Fish and Wildlife
Sarvics (USFWE) and the National Marine Fisheries Service (NMFS) under seclion 7 of the ESA in their lafter
dated Decamber 18, 2019 tn FDER ¥ approved, the Stale’s assumption of the dredge and il permitting
program under Section 404 of the OWA for walers assumable by the State would be implementad by
processes and procadures describad in state regulations (Chaptars 82-330, and 82-331, Florida
Administrative Code [FAC.DL Memorandums_of Agreement with EPA and the United States Army Corps of

Commission (FWD and the USFWS. Should EPA request formal consullation with LISEWE at the time of
thelr review of whether 1o approve assumption of tate 404 program, USFWS may issus a programmatic
bisdogical opinion (Program assumption BiGe). The spinion may include conditions that guide implamentation
of the Siate 404 program. if the UBFWS defermines that the Action is not likely io jeopardize the continued
existence of ESA-listad specias and is not fikely to destroy or adversely modify desinnated critical habital, the
FProgram assumption BiQp may alse include an incidental take statement (T8 with reasonable and prudent
measures and terms and conditions that must be complied with in the implementation of the Stale 404
progran,

The Programmatic Biological Assssament andfulvre-Sials404-BiQp-pro

in acoordance with section 7 regulations, this BA only evaluates sffecls v ESA-lisled spacies and those
apeciss proposed to be listed and their eritical habitat or proposed critical habital, For the sake of clarity in

undersianding the State's implementation of the State 404 program and the ERP program, the Stale 404

state laws, Examples of these types of laws Include the Bald and Golden Eagle Protection Act {18 USC 5 888
el seq ) and the Migratory Bird Treaty Act of 1918 {18 USC &5 763-712 (§ 7O oimitied).

All ESA proposed, candidate, and petitioned plant and animal species with ranges within Florida are

discussed in this BA, to provide a thorough review of Florida's imperifed speciss, and becauss the species

tate of Florida thal are federally or state-listed as endangered {95} or
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State of Florida assuming Seclion 404 of the CWA on listed species is discussed in present ime, and sffects
are estimated for the Tuture. All species that are currently lisied, proposed 1o be listed or might be listed in the
future are discussed, with evaluations of effects on respective quilds, This review helps evaluate the effes
the State 404 program on any species that are currently lsted or may bocome listed inthe next i to 20

Years,

e of

With a-totalof 238 v\nc4»>r1gnrnr{ shyeatanad PEGRHGE 1o candidaio.-angd-under roview pt»:m- and-animad <~r«.m-‘ic 5
E Eat 5 ¥ &y

this r\rim@yrs,ing@rehar;;mgmmrrisrrngtrsgif@ﬁasuﬁgrr{r -
lmplemented Wthrough future State-issued 404 permits}- actions, @ programmatic BA s appropriate fo

desaribe - Fhis-BA.and-amcfuture-State-404- B will-addrass-fubie iw\;‘_y:w‘»* and-nifacts g}t‘mgw:«nwv:i'irv:lk\‘

reuaeﬂ tate 404 permits, The BA will address how that aubgequent srocess will u:ma;de,r efimcts 10 Ei‘:- ed
endangared and threatenad species, of spacies proposed o be listed so thal the effects of this Action may be

analyzed,

This BA, and any Tulure Program assumption BiOp will address fulure impacts and effects programmatically,
through assessing the reguilatory process by which the State of Flordda will issus Section 404 permits, and by
ishing -and- ﬂqﬂ-w}h a technical assistance process with the USFWS for species coordination. More
specifically, 1-ERA s i-the State 404 pFrogram establishes the process and responsibilities for
FDEP to follow to effectively implement the State 404 ;;_Program._Tr_meiudmgpa%@de}resraﬂdrﬁwsureswhat
This programmatic consuliation would
examine whether and to what degree EPA’s review and approval of the State 404 pProgram ensures that
implementation of the program is not likely to jeopardize the continued existence of endangered or threatened
species, or result in the destruction or adverse modification of critical habitat. in-iis-implamentation.of the
Btate 404 Program-FRER will provide the LISEWE with copias-of allpermit-applicaticnsforrevdew and
somment-and to-dnclude-in the draft permit any species protection measures-that the USFWS recommend.
swithin tha broad scops echnical

Im G‘X{;h&ﬂ{}@ oliniormationand- &ny mwuitm{; GO dmcﬂam

As recently recognized bv the USFWS, “various Torms_of programmatic consultations have been succaessiully
implemenied for many viears now” (84 CFR § 44.996). To halp quids development of a biclogival assessment,
Florida considered prion examples of programmatic consuliation that involved rules applicable o large arsas
Isw involved state-issued parmits, The use of a blological assessmant or-biclogical evaluation to
programmatically address polential effects related to -2 permitting program-{rather than-specific project
actionsrs-net-unpr | mple, #n 2013, EPA developed a programmatic bBiological
g%;valuatlon for a rulemaking revision tounder Section 316(b) of the CWA thal; revisading requirements for
Cooling Water Intake Structures (CWIS) at existing facilities. Incidental take coours at intakes, primarily from
pingemant-and-satralpmeat-This propesed rule change, called the 318{b) rule, governs permits issued by
states, so it was national in scope and covered a large number (312) of ESA-listed species. In 2014, the
USFWS and NMFS responded with a programmatic Biological Opinion with-an1T8 that the proposed-action
was not likely to jeopardize the continued existence of ESA-listed species, and was not likely to destroy or
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adversely modify designated critical habitat, and included an 178, ~EPA issued the final rule in 2014, The
rationale for the Biclegical Opinion-included:

the likslihood of both-the sundval and racovery ny-listed-species-by-redusing the reprodustion-pumbers-or

distribution-ofihat shocinsiis-slso-our r\;\inir\n ot dhisadads-not mu'ni‘:r to-pestitindasttuclion-oradyatss

maodification-of oritical-habilat- The process-achieves-this-through-a- comprehensive-stiie-of redquiremenis”
CISFWG and NMES 2014

2004 ERA - sued-a-final rele-under- SWA-Sastion-318{b4-The 316(b) Rule and the Biological Opinion

Intake Structure Coal. v. EPA, 905 F.3d 49, 76-77 (2d Cir. 2018).

The Court relected the patitionar's challenges, most of which it deemead challenges 1o the Bislegical Opindon's
“wrogrammatic” approach and upheld the rule and the Biclogical Opinlon, The petitioners a oged that the
Services failed to comply with the statulory reguiraments for an T8, Howsver, the Court held that given their
commiiment fo the technical sssistance process, the agenciss jusification for not immediately quantifving
take was adequats, Upon implementation of the ruls, any potential incidantal take would be monitorad
through the parmitling process. The Court also Tound that the 1T8's regsonable and prudent measureg
specifying that EPA exerciss ls oversight authority in cormection with the technical assistance process set
forth in the rule to addrass bmpacts on listed speciss, was adeguate.

ssumption Implemantation in the case of an assumplion
under CWA Seation 404 is also guided by the spacilic requirements of 40 OFR & 233, which sontain specific
sipulations regarding the issuance of permits by a State 404 progran, TGheen-the State ida’s 404
eRrogram (Chapter §2-331, F.A.C.) has a structure and {echnical assistancs process that requires a p-impast

t if a new species is listed or a listed species’

$ status changes after the EPA’s review of this BAfor-approval-ls-completad and application assumption

package, the affects of any State 404 permit on the new specias or s staus change would be reviewad by
USEWE.. If the State 404 pFrogram’s processes are proposed to be changed significantly in the future, this
Baowillbe-revisedthose proposed changes would be-and resubmitted to EPA for review before

miplemeniation -befors Sa-Gh

toi  Ths History of Floride’s Reguest for Sssumption

On March 23, 2018, the Florida Governor sianed e law Rule 2018-88, Laws of Floride, qranting FRERP with
the power and authorty io adopt rules o assume and implement the Saction 404 drodae and il program
{creating § 3734146, Fla, Stal). Since that time, FDEF has drafted Chapter 82-331, F.A.C. fo implement the

Memorandum of Understanding has been drafled between FROEP. FWC and USEWS,

Onduly 17, 2019, the FREP sent a requast to EPA that souaht designation, pursuant 1o 80 CFR 8402.08 fo
serve 33 a non-federal representative 1o prepars the sublect BA for possible ESA section 7 consultation. The
EPA desianated FREP as the non-federal represeniative fo prapare thizs BA In a letter dated December 12
2018, consistent with 50 OFR & 402 .08, This desiunation allowed FIRER to consult informally with the USFWE
and NMFS, to coordinate on the list of spacies that may be affecied and to coordinale on potential processas
for the reviow of State 404 pevmits.
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FOEPR requested input on a dralt species list for Flonda’s applivation packags for essumption from the
LISEWE and the NMFS on November 22, 2019, On Apdl 15, 2020 NMFES responded to FRDEP with the
conclusion that E3A-listed specias under NMFS jurisdiction do not sccur in walers that are assumabls by the
state. Based on thair review, they slated that where thers is shared jurisdistion for the Gulf Slurgeon between
NMFES and USPWS, and the USFWS s responsible for consultations reqarding sturgeen and cdtical habitat in
rverine habitat units. NMFS further states that the riverine critical habitat units and river sreas where Gulf

this BA makes g "no effect” determinaiion for NMFES jursdictional species,

A brief sequence of recent events and actions by the State of Florida pertaining to the af\ssumption are as
follows:

= On March 23, 2018, the Governor signed into law Rule 2018-88, Laws of Florida, which created §
373.4148, Fla. Stat., sutherzing-granting FDEP with the power and authority to adopt rules to
assume and implement the Section 404 dredge and fill permitting program.

» [n 2018 FDEP began work with both EPA and the USACE to draft separate memorandums of
agreement that describe the commitments and responsibilities of each agency, should the
adssumption be approved by the EPA. FDEP also began assembly of other required components
that will constitute a complete gAssumption request package per 40 CFR § 233.10-14(b).

» InMay 2018, FDEP published a MNnotice of Reule Ddevelopment to implement the State 404
pRrogram and held three rulemaking workshops to collect public comment on the draft rule, Chapter
62-331, F.A.C._The workshops were held on May 50 May 318 and June 19, 2018, This rule-that has
been created to implement the State 404 pFrogram and to include federal requirements that are not
currently covered under the ERP program.

= OnJuly 17, 2019, the FDEP sent a request to EPA that sought designation, pursuant to 50 CFR §
402.08, to seive as a non-federal representative for ESA s8ection 7 consultation to prepare the
subject BA.

» On September 18, 2019, EPA, FDEP, United States Department of Interior, USFWS, and USACE
members attended a meeting to discuss Florida’s proposal to use programmatic consultation for ESA
| purposes under the Section 404 afssumptions.

¢ On November 22, 2019, FDEP sent a request to USFWS and NMFS to review a preliminary list of
affected species for the BA.

» __On December 12, 2019, the FDEP Secretary received a response from the EPA Region IV
Administrator approving the requested non-federal representative designation, allowing FDEP to
move forward with the development of this BA. The letter additionally indicated that at the request of
FDEP, EPA would voluntarily engage in consultation with the Services on approving Florida's
program.

s I Fabruary 2020, FDEP published a Notice of Proposed Rule to implement the State 404 program
and i Al held five rulemaking hearings to oollect public comment on the draft rule, Chapler £2-
331, F.A.C. The hearings oscurred on April 209, Aol 68, April 10, April 24 and April 270

s In Febryary 2020, FDEPR, SWC and USFWS began work o draft & Memorandum of Understanding
{MOUD o describe commitiments, roles and responsibilities in the State 404 programy's species
coordination provess, should the assumption be approved by the EPA.

ey 3T 0
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s On April 18, 2020, MMFE2 responded to FDER's November 22, 2018 letter with the conclusion that
EBA-Lisied species under NMFS' jurisdiction do nol occur in walers thal are assumable by the stale,

o On June 8§ 2020 the Final Netice of Propesed Fule Change for Chapter $2-331, FAC was

t.3 Organization of the Document

This BA is organized as follows:

« Chapter 1 provides an overview of the objectives of the proposad-Action, whereby the State of
Florida would undertake the-Assumplionassume-of the administration of Section 404 permitting

and describes the Action Area. It also identifies the ecosystems/habitats evaluated in the remainder
of the document.

» Chapter 3 identifies ESA-listed species evaluated in the remainder of the document and describes
sources of information for the ESA-listed, NMFS-listed, gState-listed species, and critical habitat
within the Action Area.

« Chapter 4 develops the baseline environmental conditions prior to the Action. Further, it provides a
brief history of the regulatory framework prior to (and leading up to) the Action.

| s Chapter 5§ analyzes the potential effects of the propssed-Action on ESA-listed species and
designated critical habitat.

| ¢« Chapter 6 considers the cumulative effect of Fadaral and non-Federal actions that are reasonably
certain to occur within the Action Area in the foresesable future.

s Chapter 7 discusses species coordination, avoidance and minimization measures, o
technical assistance, and discusses various tools and guidelines for species review and decision
making.

» Chapter 8 provides an effects determination for ESA-listed species and their critical habitat and
concluding remarks regarding subsequent actions that will be required.

« Chapter 9 provides a listing of the references/citations utilized to prepare this_document.

The April 15, 2020 letter from NMFS to FDEP stating that it does not have assets (ES8A-lstad species) that
may be affected by this Action is provided in Appendix A. Species accounts on those ESA-listed, candidate,
or under review species in Florida potentially affected by the Section 404 gAssumption are contained in
Appendix B. Additional information pertaining to the effects of the Action on ESA-listed species, map figures,
and a list of dredge and fill activities that-may-be-authorized under-ihe programas described in the USACE
[of: 5@ are contained in Appendices C, D, and E respectively.

{raf ! ey 3T 0
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2. Action & Action Area

2.1 Description of Sotion

assume regulatory responS|b|I|ty over all dredging and filling actlvmes in WOTUS not retamed by USACE
pursuant to 33 USC § 1344(g) (see Sestion-Chapter 2.3, Description of-Frepased Action Area). The
subsequent issuance of State 404 permits and any ensuing adverse effects to ESA-listed species or critical
habitat caused by permitted activities is an-indirect effect or consequence of EPA’s approval of the State 404
pepmitiing-program.

Per Section 404(g) of the CWA, 33 USC. § 1344(g), a state, with approval from the EPA, may be authorized
to administer its own permit program for the discharge of dredge or fill material into certain WOTUS in lieu of
the permitting program implemented by the USACE. The EPA has promulgated regulations at 40 CFR § 233
outlining, among other things, its requirements for approving a State 404 pRrogram.

The Secretary of FDEP is the Stats official charged with administering the State 404 program when the
program is approved in accordance with 40 CFR § 233 and has authority to issue permits pursuant to Part IV
of § 373, Fla. Stat.;-and ls-the-State official charged with-administeing the-State 404 Program-when the
progrant-is-approved-in-ascordance with-40-0FR-§-333. In accordance with § 373.4146, Fla. Stat., FDEP has
the power and authority to issue permits for regulated activities conducted in State assumed waters.

regions of the WMDs, Af this time, the admam%fmﬂon and imofemamatmn 0" the State 404 program is limited
to the FREP. ltis anticipated thal the State 404 program may be delegated to the WMDs by FDEF in the
future, I this s considered, approvael from the ERPA will be required privy 1o implementation. Upon approval
these agencies’ will he provided raining and will be required o follow the same proceduras oullined for the
Slae 404

H approved, Florida’s Slate 404 program will regulate discharges of dradas or §il materal in those areas
where USACE does not retain jurisdiction (essumsed waters ) Assumplion of the CWA 404 Program will rasult

wa-ELER mmlﬂ')w‘n < .~~l«>hr{ﬂv\ ang-fH-activitias-oubre rwh g n:t»:i-c 4 5'\\1 HEAGE. under-Saction-404 ol the-CANA,.

ERPA's review of the pmpc;aed Sta te 104 paoqa’am mcfudes Tthe State of Florlda ‘s-has draft Chapter 62-331,
F.A.C., which will defi s e mc;ludeea requwements of

Sta@e-4{-}4--Emga‘am-Hamdbeek-aﬂ=:-:L-4@@w-f@n—'s}s-by-s@feﬁ@me—.—-Chapter 62-331, F.A.C. also includes definitions,
procedures for review and agency action on exemption requests, processes for Individual Permits, public
notice requirements, procedures regarding mitigation banking and proc;edures and descriptions for General
granted by the USACE. EFA’s review of this program will also include the State 404 program Hcmcibook and
new forms, incorporated by rule reference.

{3ra®t oo Dratt
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2.2 Descriptionof Types of Fulure Sotivities 1o be Authorized by Florlda'sa
Btate 404 Program

more expansive list is available in Appendix E, which was derived from the last five years of USACE 404

1 Formatted: Font: Not Bold

project information. Al of the aclivities in the Appendix E st however, mav not be applicable o the Stale 404

\\{ Formatted: Font: Not Bold

o Discharge of fill material o Agriculture

o Dredging o Utilities
Ecological restoration Roadways
Discharge of dredged material Airports
Excavation associated with the discharge Marinas
of dredged or fill material 5 Docks

o Other (Aquaculture, Work, Aerial or .

o Piers

Submarine cable crossings)

. o Boat Ramps
o Conversion of waters type (forested

wetland to emergent wetland, stream to o
lake)

Dams

o Levees

o Commercial developments o Mining activities

o Residential developments o Mitigation

o Single-family residence o Restoration

FProposed Activitiss Suthorfzsd or Exempt Under Program

within the State assumed waters. Construction activities, including excavation and filling of wetlands, may
| impact ESA-listed species and habiiat Ivingoccuriing in those areaswatiands. Other effects associated with
dredge and fill construction include but are not limited to turbidity, decreased water quality, noise, pollution
(including exhaust and new sources of light), short- or long-term hydrodynamic changes in the area and isthe
surroundings-area, and changes in wet and dry periodicity. Permitted projects may have adverse impacts,
and those impacts will be taken into consideration during the permitting process, with protection measures
identified and implemented to avoid or reduce those impacts. The proposed activities and exemptions below
are ipsartsdfeom the ERA LA pemmiting-lenguage~Red 232 404 Broguwe Definiions - ExomptActivitios et
Reguirdng 404 Pemils ™ (USERPA 2004 Regulated activities under the Btate 404 Program are separataly
dasoribed in-§82-331.020, F-A-G-exrerpts from 40 CFR § 232 and select definitions from 40 CFR § 3322,
also sumimarized in Appendix B of the Stale 404 Handbook:

{raf ! ey 3T 0
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Discharge of dredged material,

(1) Except as provided below in paragragh (23, the term “discharge of dredaed material” means any addition

veaters of the United States. The ornuincliudes, but is not Hmiled by, the following;

{iy__The addition of dredged matsral to a specified discharge site localed In waters of the United States;

(i The runef o overflow, a5
area; and

{iity_Any addition, including redepostt other than incidental fallback, of diedged ma
excavated malerial, into waters of the United States which is incidenial fo any activity, including
mechanized landclearing, ditching, shannelization, or othetr sxcavalion,

P3
o2

The term discharge of dredged material dogs not include the following:

{1y Bischames of poliutants into waters of the United States resulting from the onshore subseduent
processing of dredged matenal that is extracted Tor any commercial use {other than i), Thase
discharges are subject fo Section 402 of the Clean Water Act sven though the extraction and deposit
of such material may reguire a permit from the Corps or applicable state,

{iiy Activities that involve only the cuiting of removing of vegstation above the ground {g.g., mowing,

(i} _Incidenial faliback,

(31 Section 404 authodzation s nol required for the following:

(i} _Any incidental addiion, ncluding radeposit, of dredged matarial sssoviated with any activity that does
not have or would not have the effect of destroving o degrading an area of watars of the U8, as

person preparing o undertake mechanized landalearing, ditching, channalization and other
excavation activity in a water of the United States, which would result in 2 redeposit of dredged
matertal, unless the person demonsiral tisfaction of the Corps, or EPA as appropriale
prior to commencing the activity invelving the discharge, thal the activity would not have the effect of
destroving or degrading any area of walers of the United States, as defined In paragraphs ) and (B}
of this definition. The person proposing io underiake mechanized landalearing, ditehing,
channelization or other excavalion activity bears the burden of demonstrating that such activity would
not destroy or degrade any avea of waters of the United Stataes.

{ily_Incidental movement of dredged material cecurning during normal dredaing operations, defined as
dradaing for navigation in navigable walers of the United States, as that term is defined in 33 CFR
part 329, with proper autherization fiom the Congress orthe Corps bursuant o 33 OFR part 332:
henvever, this excaption is not app as thal ferm is defined af
8232.2(r of this chapler,

{iil}_Dertain discharges, such as those associated with normal farming, silvicubure, and ranching
activitias, are nat prohibited by or otherwise sublect 1o requlation under Section 404, See 40 CFR
232.3 Tor discharges that do not require permits,

siothes

i3 o7 b er s ivat
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(4} For purposes of this section, an activity associated with a discharae of dredged maleral destroys an area

of waters of the United Siates if i alters the area in such a way thal i would no longer be a water of the

Note: Unauthorized discharges info waters of the United States do not eliminale Clean Water Act

{5y For purposes of this seclion, an activily sssocialed with a discharge of dredged material degrades an
araa of waters of the United States i1 has more than a de minimis (.., Inconseguentiall efect on the
arsa by ceusing an entifiable Individual or cumulative adverse effect on any aguatic functlion,

{1} The term “discharge of fill material” means the addition of fill material into waters of the United States. The
fenm generally includes, without Imitation, the following activitias: Placement of fill thal s necessary Tor
the construction of any structure or infresiructure in a watsr of the United Siates; the bullding of any
structurs, infrastructure, or impoundment reguiring rock, sand, dirt, or other maleral for its construction;
site~davelopment fills for recreational, industrial, commerdial, residential, or other uses; causaways of
read fills: dams and dikes; arifficial islands: property prolection and/or reclamation devices such as riprap
groins, seawalls, braskwaters, and reveimants; heach nourishment; levaes; fill for strucluraes such as

s ines; and anifilcial resfs,

matarials;” alter the words “ulllit

{2} In addition, placement of pilings in watars of the United Stales vonstitutes a discharges of {ill material and
requires a Section 404 permit when such placement has or would have the effect of a discharge of fill
matarial, Examples of such activitias that have the affect of a discharge of fill material includs, but ars not
limited o, the following: Prolects where the pllings are 3o closaly spaced that sedimentation mtes would
be increased, projecis nowhish the plings themselvas affectively would replage the boltom of a
watarbody: prodeats involving the placement of pilings that would redune the reach or impair the flow or
circulation of waters of the United States; and projects invelving the placement of pilings which would
rasullin the adverse alteration or elimination of aguatic Tunctions,

(i} Placement of pilings in waters of the Uni States that does not have o watlld not have the affect of
a dischargs of 8 material shall nol require a Section 404 parmil. Placament of pilings
ways, and powerding sirucluras, qenarally does not have the

s of the United States

v linear

of Tl material. All pilings, however, placed in the navigable walers of the United Siates, as that term s
defined in 33 OFF part 328, require authorization under section 10 of the Rivers and Harbors Actof
1899 {see 33 CFR part 3223,

rat

Jersin May Differ
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40 CFR § 232 8 Activities nof requiring permils,

Excerd as sp (I} of this section, ; discharge of dradged or fill material §
esult from any of the aclivities cie,:;t,nbﬁd in paragraph (¢} of this section is not prohibited by or otherwise
stibject fo reguiation under this parl.

{a} i' any discharge of dredged or fill material resulting from the activities listed in paragraph {¢) of this section
s any foxic pollutant listed under seclion 307 of the Act, such discharge shall be subi
_ppfs:::abfe oxic effluent standard or prohibition and shall require a Section 404 permit,

(E)} f\rav ch chmqa of cimciqeci o il materiai into waters of the United Stales incidental to any of the activities

if itis part of an activity whose purposg is o
convert an area of the walers of the Unit m:i fates info a use to which it was not previously subject, wheare the
flow or circulation of waters of the Umted States mav he xmpasred oF fhe reach of Quch waters reduced. Where

is :hat rlaw of wcufa;xon may be impaired bv such qlteratson.

Mole: For sxample. a permit will ba roquired for the conversion of a goypress swamp o some other

use or the conversion of 2 wetland from silvicultural o agriculiural use when there is a discharge of

dredaed or fill material into waters of the United Stales in confunction with construction of dikes,

slavatas
reduc

2 bottom of waters of § he Um;eci :‘.‘ticitf;& wn-.hout con\:emraq it to ciry Eanci does not therahy
= reach of, bul may alter the flow or clroulation of, waters of the Un

() The following activities are exempt from Section 404 pennit requiremenis, excep! as specified in
paragraphs {a) and (b} of this seciion:

{1301 Mormal farming, siiviculiure and ranching aclivities such as plowing, seeding, sultivating, min
drainage. and harvesting for praduction of food, fibar, and forest products, or upland soil and

water conservation practices, as definad in par ph {d) of this section,

esiahlished ap%ratacm. An apeaataon ceases o be %o;ﬁbhahed Wh%n the arez in which it was
conducted has been convered to ancther use of has lain klle so long thal medifications to the
hydrological regime are necassary io resume operation. I an activity takes place ouiside the waters
of the Linited States, or f it does not invelve a discharge, it does not need a Section 404 permit
whether or notit was part of an established farming, silviculturs or ranching operation,

¥
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{2} Maintenancs, including emerganey reconstryction of recantly damagsd parts, of currently
serviceable structures such as dikes, dams, levees, groins, tprap, breakwalers, causeways, bridge

&3]

wingwalls, weirs, diversion struciures, and such oth
ed 1o irigation ditches are included in this exemption.

rard

{4} Construction of lemperary sedimentation hasing on a construction site which does not inglude

guarrying or othey mining activities, where an increase in the ninotf of sediment is conirolled
through the use of lemperary sedimeniation basing,

{8Y__Any activity with respect fo which a Siate has an approved program under seciion 208(b}{4d) of the
Act which meets the requirements of section 208(04 B} and (C).

{81 Construciion or maintenance of farm roads, forest roads, or lemperary roads for moving
mining eguipment, whers such reoads are constructed and maintained in accordanse with best

biclogical characteristics of waters of the United States are not impaired, that the reach of the
waters of the United States is not reduced, and that any adverse effect on the aquatic
emvrorment will be otherwise minimized. The BMPs which must be applied 1o satisfy this
provision include the following baseline provisions:

¢ Parmanent roads for farming or forestry activitles), temporary sccess roads for mining,
forestry, or farm purposes) and skid trails Jor logaing) in waters of the United Siates shall be
hedd to the minimum feasible number, width, and total length consistent with the purpose of
specific farming, sivicultural or mining eperations, and lecal topearaphic and climatlic
condifions;

iy Al roads, temporary of permanent, shall be Incated sufficiently far from streams or other
water bodies (except for portions of such reads which must cross water bodies) To minimize
discharges of dredged or fill material inte walers of the United States:

ity The road fill shall be bridosd, culveried, or otherwise designed 1o prevent the restriction of

rat

Jersin May Differ
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other heawy equipment within the walers of the Uniled Siates {including adiacent wetlands)
that e oulside the lateral boundaries of the fill Hself;
{vih intaining roads, vegetatlve disturbance in the waters of the

or other movement of those spacies of anuatic e Inhabiting the waler body;

{viit} Borrow material shall be taken from upland sources whenever Teasible;

(e The discharge shall not teke, or jsopardize the continued existence of, a thres
endangerad species as defined under the Endangered Species Act or adversely modify or
destroy the critival habitat of such species;

Oy Discharges info breeding and nesting areas for migratory waterfow!, spawning areas, and
wellands shall be avoided if practical allernatives exisg,

{xiy  The discharge shall not be located in the proximity of a public water supply intake;

{xiiy The discharge shall nol ocour in areas of conceniraled shellfish production;

enad or

ity The discharge shall not ocour in a component of the National Wikd and Scenic Rivers Systeny;

vy Al lemps

elevation.

{d} For purpose
seading ar

{1} Cultivating means physical methods of soil freatment emploved within established farming, ranching
and silviculture lands on farm, ranch, or fores! crops o aid and improve thelr growth, quality, or vield,

{2) Harvesting maans physical measures emploved directly upan farm, forest or ranch crogs within
esiablished agricultural and sitviculiural lands 1o bring abeut their removal from fanm, forest, of ranch land
tion of farm, forest, or ranch roads.

but does notinclude the construs
31} Minor drainage means;
{A) The discharge of dredged or fill material incidental to conneciing uplan

incidental to the planting, cultivating, profecting, or harvesting of crops, involve no discharge of
dradaed or fill material info waters of the United States, and as such naver requite a Section 404
permit;

{33} The discharge of dredasd or fill material for the purposs of installing ditching or other water control
facilitias incidenial Io planting, sultivaling, profecting, or harvesting of rice, cranberries or other
walland crop specios, where these activities and the discharge socur in waters of the United States
which are in ssfablishad use for such agriculiural and silvicultural wetland crop production;

{0} The dischame of dredaed or fill malerial for the purpose of manipulating the water lev
regilating the flow or distibulion of waler within, existing impoundments which have been
sonsiructed in accordance with apnlicable requiremenis of the Act and which are in astablished uss
for the production or rice, cranber . or other wetland crop spech

s of, or

& 3.

Z Z at
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conventional welland/non-wetland crop rotation (e.q., the rotations of rice and soybsans) whare such
rotation resulls in the cyclical or intermittent tempeorary dewaterdng of such areas.

bars, of othar similar blockages which are fonmed during flood flows or other events, whers such

biockages close or constrict previously existing drainageways and, I not prompily remoeved, would
resull in damage to or loss of existing orops or would impalr or prevernt the plowing, seeding

affected drainageway a3 it existed pror io the formation of the blockage. Removal must be
acwomplished within one year afler such blockag re discovered in order to be eligible for
exemption,

anal, diteh, dike or other walerway
izke, swamp, bog or any other

{4} Flowing means all forms of primary dlage, including moldboard, chisel, or wide-blade plowing, discing,
harrowing, and similar physical means used on Tanm, Torest or ranch land for the breaking up, cutting,
furning over, or stirdng of soif to prepare i for the planting of crops. Plowing does not inchuds the
redistribution of soil, rock, sand, or othaer surliclal materials in 8 manner which chang wea of the
watars of the United Slates to diviand. F tials by blading,

“or example, the redistribution of surface m

loss of natural drainage characleristics, the reduction of water storage and recharge capabilities, or the
averburden of natural waler fillration capacities do nol constitute plowing. Plowing, as described above,

{e} Federal projecis which qualify under the criteria conlained in Section 404(1) of the Act are exempt from
Section 404 permit requirements bul may_be sublect to other State or Fe

3 Description of Faotion Ares

The Action Area is defined as “all areas to be affected directly or indirectly by the Federal Action and not
merely the immediate area involved in the Action” (50 CFR § 402.02; &
For the raview of this propesed-adction, the Action Area encompasses the geographic extent of the FDEP

Z Z at
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adssumption of Section 404 permitting within the entire State of Florida. The Action Area consists of and is
limited to the Stale-assumed waters and areas affected directly or indirectly by the Federal Action-{Appendix
.

Florida's request to assume the administration of the CWA Section 404 permitting ondy includes those Walers
of the Uniled States (WOTUS) not ned by the USACE: referred o as assumed walsrs or Siate-assumed
walers, The USACE will retain penmitting responsibility for the discharge of dradged or fill malerial in thosa
waters defined as "Retained Waters” This definition can be found in the State 404 Handbook in Chapter 2.0
and the process o determine whether a projest s lnoated in retained, or assumed walers, s described in

r the purposes of thal prolect only. Assumed watsrs-are-defined-as-nen-~
retained walsrs. Relalned walers will remain-under the WEACE Section 404 program. Below is excerpied
from-the-ERER State-404-Handbookwhish-defines-olained-waters—as-folovs:
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o Hyaimean-bi -M sater-mak-nsiuding wetlands »:réi»mc\rﬂ' thoreto.-The WSACE will reisin-reshon -:h;hty
uF ¥ s "

forpermitting for-the-discharge of dradged or - matedabin-these wilers-dentified n-the Retained Walars
st thppendicifof FOER handboolkll-aswell as alb waters subject o the -ebb-and flow of the tide
shoraward-to-thelr mean highwater mark that are not wp@s;&facally listad-in tha- R@'am&d \Nate{ - Last

ne Gilﬂg wetands-adiasont-thereiodondwardio-dhe-adn sdoand: g : -

adminisirative boundary demarcating the adjacent wetlands over-which jurisdiction is- retamed by the
UBACE is-a - 300-foot guide lne established from the ordinany highwater markc or mean-high-tide line of
the-refained-watsr-lnthe-case ol g projestthat-lnvelves-discharges-of dredged-orfill materdal-both
waterward-and-handward ot the-300-feot-guide line, the LB ACE il rataln jursdiciion-to-the landvward
boundary of the project for the purpeses-of that project only.

TThe USACE also retains permitting authority for projects within “Indian country” as that term is defined at 18
USC §1151 (provided below):

| “Except as otherwise provided in Sections 1154 and 1156 of this title, the term “Indian country,” as =~ Formatted: Indent: Left: 0.2", Right: 0.2"

used in this chapter, means

| a) all land within the limits of any Indian reservation under the jurisdiction of the United States R [ Formatted: Indent: Left: 0.2", Right: 0.4"

Government, notwithstanding the issuance of any patent, and, including rights-of-way running
through the reservation,

| b) all dependent Indian communities within the borders of the United States whether within the
original or subsequently acquired territory thereof, and whether within or without the limits of a
state, and

| ¢} all Indian allotments, the Indian fitles to which have not been extinguished, including rights-of-
way running through the same.

| A list of “Indian country” can be found online in the USACE Jacksonville District Regulatory Division R — [ Formatted: Indent: Left: 0.2", Right: 0.2"

Sourcebook.

| Forthe purpsses-of delenmining retained or Siate assumed waters. Tthe boundary of a mitigation bank,
excluding the service area, shall be considered the project boundary, even if only a portion of the bank
requires a dredge and fill permit under Section 404 of the CWA.”

disty Ebt}t{()ﬂ of thes@ waters-throughout Florida. The best available information was used 1o oreats thesa- mag;s;

-shouid-be-nolod-that the resohtion-of the-data-is-appraptiete-formassa-soale

irformation-may-not-be-accuraie- This-map should-net-be-used as-a-basis-for pmjet}ni@\«taé de@{smn wrraking.
The best-avatiable information in-this case, was the Florida's State Wildlife Action RPlan - (Wildife Plan) - habltat
maps-freshwaternondomstad wallands. freshwater forasied-wetlandslakes-riversand slreams-esiuaring
watiand-types-Salt-Marsh,-Mangrove Swamp-and Tidal Elath-within-the Wildlife-Rian and-cover ypes from
rad-wellands-deta-was-clipped-using-the 300~

57 to-display-only- Section 404 assumed walers.

Flodda-kand-Covar-Classfication-SystemFLCO B The-co

-of the draft "Retainad Wat

footby
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Assumed watsrs ars displayed in-Appenddc B Figure 1 This figure may not be exact because, st any ghvary
specific-lecation -asswmad-walers-are-defined by suncays: howaverthis-figire-does-Hustaie the-geographie
distribution-of assumed waters-across the Siate-of Florda: See Section 4.4 2 regarding the limitations ol the

data-used-n-the-analyses-of this- BA regerding the-relainsd waiers-shapafie,

Federal and state-approved dredge and fill activities may occur in isolation or adjacent to one another. in the

entirely authorized and permitted by the USACE, even if dredge and fill activities occur in wetlands landward
of the 300-foot buffer (Figure 2-3).
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| 24 Ecosystems/Habitats Located Within the Proposed Sction Ares

The State of Florida has several widely used land cover classification systems that define habitat/land use
‘ across the entire state. Each classification plays an integral role in the FWC's Florida’s State Wildiife Action

proposed Action Area. The key systems referenced for this BA are the Natural Communities Classification

‘ developed by the Florida Natural Areas Inventory (FNAI) and the Florida Land Cover Classification System
{FLCCS) developed by FWC. FLCCS is a combination of several systems to include the FNAI Natural
Communities Classification. The discussion below summarizes major wetland types within Florida, including
freshwater non-forested wetlands, freshwater forested wetlands, lakes, rivers and streams, and estuarine
wetlands. Each of the major types includes a variety of more specific sub-types (Tables 2-1 through 2-8).

2.4.1 Discussion of Aquatic Ecosystems and Habitats

Florida's freshwater ecosystem includes 7,800 freshwater lakes, 700 springs, 11 million acres of wetlands,
more than 1,700 rivers and streams, and numerous underground aquifers (Fernald and Purdum 1998)

| {Appendix D, Figure 12). It is through these systems that freshwater eventually makes its way to the nearly
2,000 miles of Florida coastline and marine ecosystem.

Freshwater Mon-Forested Watlands

Florida’s freshwater non-forested wetlands habitats include shrubby or herbaceous, non-tidal perennial
communities in floodplains or depressions (Appendix D, Figure 23). In Florida, these habitats generally
consist of sandy, clay, marl, and organic soils with a seven to 12-month hydroperiod. Fire in the summer
months is often essential for these habitats to thrive. Freshwater non-forested wetlands can be divided into
two major types: marshes and prairies/bogs (Table 2-1). Freshwater marshes are characterized by deeper,
long inundation periods and tall emergent and floating-leaved species. Prairies and bogs are characterized by
shallow, periodic inundation and are dominated by aquatic grasses, sedges, and/or titi (FWC 2019).

Table 2~1  Freshwater Non-Forested Wetlands-in-Flowda

Depression Marsh, Basin Marsh, Coastal Interdunal
Bwale, Floodplain Marsh, and Glades Marsh

Wet Prairie, Shrub Bog, Marl Prairie, and Seepage
Slope

Marshes 2,743,064

Prairies and Bogs 1,714,632

Source: FWC 2019

Frashwater Forested Wetlands

Freshwater forested wetlands occur in floodplains and depressional areas adjacent to large rivers, creeks,
and lakes throughout Florida (Appendix D, Figure 43). The various types of freshwater forested wetlands are
defined by their distinct fire frequency, hydroperiod, accumulated organic material, and water source. Areas
with longer hydroperiods encourage the growth of cypress and tupelos, and areas with short hydroperiods
support more hydrophytic hardwoods. Freshwater forested wetlands (Table 2-2) consist of a wide variety of
soil types and diverse plant communities.

{raf ! ey 3T 0
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Table 22 Freshwater Forested Wetlands-in Flovids

Coniferous Wet Flatwoods, Pond Pine, Atlantic White Cedar, and 785 518
Dominated Wetlands 'Slash Pine Swamp Forest !

Dome Swamp, Basin Swamp, Strand Swamp, and
Cypress/Tupslo Floodplain Swamp 1,534,202
Hardwood Dominated Baygall, Hydric Hammock, Bottomland Forest, and

: 1,531,214

Wetlands Alluvial Forest
Other Wetland Cypress/Hardwood Swamps and 1514 388
Forested Mixed Cypress/Pine/Cabbage Palm -

Source: FWC 2019

Lakes

Ponds and lakes are non-flowing water bodies in natural depressions but lacking persistent emergent

| vegetation except around their perimeters (Appendix D, Figure 48). Many of Florida’s natural lakes are
shallow and lack a natural surface outflow though some may be connected to aquatic caves. The majority of
Florida’'s natural lakes are permanent, with some lakes thought to have held water for thousands of years
(Table 2-3). Lakes provide essential habitat for a variety of terrestrial, semi-aquatic, and aquatic species.

| Table 2-3 Lakes-in Flods

Clastic Upland Lake, Coastal Dune Lake,
Flatwoods/Prairie Lake, Marsh Lake, River Floodplain
Lake, Swamp Lake, Sinkhole Lake, Coastal Rockland
Lake, and Sandhill | ake

Limnetic Lake 24,786

Source: FWC 2019

Rivers aod Bireans

Florida’s rivers and streams are characterized as natural, flowing waters from their source 1o the limits of tidal
influence and bounded by channel banks (FNAI 2010) (Appendix D, Figure 58). Of the 1,700 rivers that flow
through Florida, twenty-three are considered major rivers. Species such as the Okaloosa Darter and
Shortnose Sturgeon rely on these waterways. Florida contains an abundance of springs that originate from
the underground aquifer. These springs are noted for their high water clarity, low sedimentation, stable
channels, and openings that are less than 40 feet wide. Table 2-4 below provides several habitat classes of
rivers and streams in Florida.

{raf ! ey 3T 0
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Table 24 Hivers and Btreams-in Flovids

River Alluvial River

Blackwater Stream, Calcareous Stream,
Streams Beepage Stream, Spring-run Stream, and
Tidally-influenced Stream
Springs Major Springs — 32 count

Source: FWC 2019

Estuarine

The estuarine ecosystem is the tidally-influenced zone landward to the point at which sea-water becomes
significantly diluted with freshwater inflow from the land (FNAI 2010) (Appendix D, Figure §%). This ecosystem
occurs in the intertidal or supratidal zones, is dominated by herbaceous or woody halophytic vascular plants,
and experiences salinity levels 0.5 parts per thousand and higher. Species diversity is low due to the extreme
physiological stressors in these habitats.

Soils in mangrove swamps and salt marshes are typically muck/sand or limestone substrate and are
inundated by daily tides with saltwater creating anoxic conditions. Both systems are found in relatively flat,
low-wave energy areas. Salt marshes are dominated by vascular plants (saltmarsh cordgrass, needle rush,
and saltwort). Mangrove swamps are usually stands of one of the three species present in Florida: red, white,
and black mangroves (Table 2-5).

Table 2-8 Estunrine dreas-in Florids

Mangrove Swamp 614,097
Salt Marsh 378,677
Source: FWC 2019

Subterranean

Natural chambers in the karstic limestone underlay much of northern and central Florida. These cavities are in
the twilight, middle, and deep zones, and as such are characterized by animals that are in the trogloxenes,
troglophiles, and troglobites groups. Many caves in Florida alternate between aquatic and terrestrial due to
the rise and fall of water levels, though most cave systems are permanently inundated by groundwater (Table
2-8). Caves that are submerged are typically associated with spring systems. Due to the stability of conditions
in caves, species that rely on these systems are very sensitive to any changes in environmental conditions.
Caves provide supporting habitat for various salamanders, bats, crayfish, amphipods, and isopods.
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Table 2-8 Aguatic Caves-in Flovds

Aguatic 105
Terrestrial 64

Source: FWC 2019

2.4.2 Discussion of Terrestrial Ecosystems and Habitats

Although terrestrial habitats are not regulated under the CWA, many ESA-listed species that occupy assumed
waters also require or utilize adjacent uplands. Upland portions of permitted activities are also subject to ESA
consultation as part of permit review. Thus, terrestrial habitat types are briefly summarized below.

Florida's terrestrial ecosystem includes approximately 3.7 million acres of natural habitats that are essential
breeding, foraging, and refuge areas for many species. Florida has very little topographic relief, with the
highest point at 328 feet above sea level. Slight changes in elevation result in habitat changes, with some
upland communities at an only slightly greater elevation than adjacent wetlands. Diverse terrestrial
ecosystems provide important habitat for a large variety of wildlife, including the Florida Panther, Gopher
Tortoise, salamanders and frogs breeding in inclusions of ephemeral wetlands, and bats and crayfish living in
| caves (FWC 20134). Though uphill terrestrial habitats help to filter rainwater to lower elevations connected to
freshwater habitats, only select ecosystems from the Wildlife Plan are discussed herein due to their relation to
| the propesad-Action Area.

High Pine and Sorub

High pine and scrub ecosystems are uplands with deep, sandy soils and mesic to xeric woodlands or
shrublands. If present, open canopies consist of pine or a mixture of pine and deciduous hardwoods. Upland
natural pine is often associated with and grades into upland mixed woodland, upland hardwoods, or sandhill.

Sandhill and scrub are mostly present in the panhandle and central Florida in upland areas with sand
substrates. Sandhill is dominated by widely spaced longleaf pine, a midstory of oaks, and an herbaceous
understory, all that rely on a frequent fire regime. Temporary wetlands in sandhills provide essential breeding
habitat for a number of animal species. Scrub habitats are characterized by open to dense shrub cover with or
without a pine canopy, with the midstory typically consisting of evergreen scrubby ocaks and/or Florida
rosemary. Temporary wetlands found in scrub provide foraging and breeding habitat for numerous species
(Table 2-7).
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Table 2-7 Sandhill and Sorub Areas-inFlords

Sandhill 775,775
Scrub 400,308
Upland Coniferous 444,728
Upland Mixed Woodland 10,932

Source: FWC 2019

Sy Frairfe and Pine Roclfand

Dry prairie and pine rockland are characterized by low to non-existent canopy cover with mixed shrubs and
herbs in the understory. Dry prairies occur on very flat terrain with wetlands scattered throughout. Pine
rocklands are extremely rare habitats that occur on shallow soils over elevated areas of limestone bedrock
and are bordered by wet prairies, rockland hammock, or mangroves (Table 2-8).

Table 2-8 DBry Prairfe ami Pine Rockiand Sreas in
Florida

Dry Prairie 155,891
Pine Rockiand 16,867
Source: FWC 2019

3. ESA-listed Species Potentially Affected by the
Action

Table 32-81 includes 2388 species: 95 endangered, 44 threatened, one candidate, ons-delisted:.-four “not-
warranted; for listing” two proposed for listing as threatened, and 89 under review which occur or could occur
within the Action Area and which may potentially be affected by the proposed-Action. This table forms the
basis of the analy5|s of the effects in Chapter 5 Species that have been petitioned for listing, have polentially
3 i BEE-GHFer + been included because some of these species may

proposed structure of the species coordination process for future permit application reviews address future
listing status changes for listed species and any new species that may be listed that may not be included in
this BA. At the time of a State 404 application review, any changes in status for affected species will be
addressed during species coordination and technical assistance with the USFWS. Asterisks indicate species
that are also state-listed.
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